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DEPARTMENT OF THE INTERIOR 
. . h and Wildlife Service 

Al CFF! Part 17 

RIN 1318-AB42 

Endangered and Threatened Wildlito 
and Plants; Threatened StBtU8 fDf the 
Louisrena Black Bear and Rdatod 
Ruler 

AQENCY: Fish and Wildlife Service. 
Intenor. 
ACTION: Final rule. 

SUMMA,RY: The Service determines the 
Louisiana black bear (Ursus americanus 
luteo/us) to be a threatened epecies 
within its htstoric range. The historic 
range of the Louisiana black bear 
includes so&tern Mississippi. 
Lomsiana. and east Texas. The Service 
des:cnates ether free-living bears of the 
spe& L! amer~ccrxs within the 
Loc!slano bldck bear’s historic range as 
th:ee:cned due to similarity of 
b;;~a-<11;2 under the cluthority of the 
Er.dangc,ed Spec~rs .4.-t (Act) of 19?3. 
23 a?trded. This rule mcludes a special 
r:le allc;l’lng normal forest menagement 
pr;ctlces irt occupted bear habitat, with 
cer:aln Ilm.:ations. The bear is 
1 h!r.r;d!)le to hab::at loss and illegal 

“lmn T&i5 :irt:Jc +plements 
*P’,~IU? of the Act. L. . 

iECTlVE DATE: February 8.1992 
ADDRESSES The complete tile for this 
rul2 IS a~a.~jble for inspectton. by 
appo.::ment. d,~;ng normal busmess 
kscs at U.S. Fish and iVi!dlife Service. 
~5-9 D:,Fwood I’iew Parkway, Suite A, 
IdCiZfi. !bflSSiSSlppl 39313. 

FOR FURTHER INFORMATION CONTACT: 
11:. \Vendei! A. Neal. at the above 
address (631/96&1900 or FTS ~~~). 
SWPLEYEMTARY ~NFORMATIOW: 

Background 
The American black bear (&us 

3,~enconu.c) was formerly widespread 
tn Nor!h America. from northern Alaska 
and northern Canada. including 
K2wfoundland. south to central northern 
Mexico (Lowery 1981). Hall (1981) lists 
sixteen subspecies of U. americanus. 
The bldck bear is a huge. bulky mammal 
with long black hair, with brownish or 
cinnamon color phases often found in 
western parts of its range. The tail on 
the blach bear is short and well haired. 
The facial profiic is rather b!unt. the 
eyes smai! and the nose pad broad with 
large nostrils. Thr muzzle is yeilowlsh 
?:awr. and a white patch is some:nnes 

-sent on the lower throat and chest. 
-e a:e five toes on the front and hmd . 

males rnny weigh more than Bm pounds. 
atth@ weight vanes cons&rabiy 
throughout their range. 

In 1821. Edward Griffith, in his work 
“Camrvora.” calied the bear from 
Loursrana. the “yellow bear,” according 
it a full species rank. i.e.. U. IuLeoicrs 
The first formal citation of the Wana 
black bear as a subspecies (II. a. 
futeaIus) was by Miller and KeUog 
(1955) cited by Lowery (1981). In IIW& 
C.H. Merriam described the Lo* 
black bear using five skulls froa~ l Mer 
Rouge locality in Morehouse F+uish in 
northeartem Louisiana. The 
distinctiveness of these skulls (Nowalt 
1986). when contrasted with other bladr 
bears, is that they are relatively long. 
narrow. and flat. and have 
proportionately large molar tsetb 
(Nowak lQ86). According to Hall (lS3l). 
U. a. luteohs once occuzzed thtou&out 
southern Misaisa$pi. all of w 
and eastern Texa+. The hirtaic range 
according to Hall 1981) included all 
Texas counties cart of and inciting 
Cass. Marion. Han’scn, Upshw. Rusk. 
Cherokee. Anderso.1, Leon. Robe-a 
Burleson. Washinpt~n. Lavaca. Victoria, 
Refupio. and &ansas: all of Louisiana, 
and the southern Mississippi counties 
couth of and including Washington, 
Humphys. Holmes. Attala. Neshoba. 
and Lauderdale. While Hall (1!381] 
inciuded the southernmost counties in 
Arkansas as part of the range, there 
were no Arkaneas specimens to support 
doirq so. Accordingly. Arkansar is not 
considered as part of the historic range. 

The Louisiana black bear was 
included as a categorv 2 species in the 
notice of review pubhshed on December 
XI.1882 (47 FR 58454). September la 
1985 (SO F’R 37958). and January & 1989 
(54 FR 554). Category 2 includes taxa 
that are being considered for possible 
addition to the Federal list of 
Endangered and Threatened Wildlife, 
but for which avaiiable data an judged 
insufficient to support a proposed rule. 

The Service was petitioned on March 
51987. under section 4(b)(3)(A) of &he 
Act to list the Louisiana black bear as 
an endangered species. The Service 
made two l&month findings (Apqur: 19. 
1888.53 FR 31723. and August 10, lSIJQ, 
i+l FR 32833). indicating that the action 
requested (listing) had been determined 
to be warranted but precluded by other 
actions to amend the lis!s. 

In 1988 the Service undertook a study 
in cooperanon with the Loursiana 
Depa-tm~n! _ . of kYtld!ile and Fisheries to 
cianf!; taxonom,c concerns relating to 
possible introgressicn of non-native 
genetlc matenat. The results of these 
mves!lgat!ons, which mcluded blood 
protein eiectrophores;s. mitochondrial 
DNA and skull measurements, were wl:h short curved claws. Large 

recerved by the Servtce on July 21. 1989 
(Peiton 19B9). x. 

A peer review of this report generated 
a vanety of comments. which allow 
general conclusrons on genettcs and 
morphology. Although crrcumstantml 
mdence rematns that native bears have 
interbred with introduced Minnesota 
bears. a morphological drstinctiveness 
remains. There was disagreement on the 
taxon U. a. 1uteoIus as being validated 
by the mu&character morphological 
approach. However. the Service 
concludes that notwithstanding 
conflicting opinions about accepted 
mammalian taxonomic criteria, 
available evidence, whiie not 
OVarrbehO.ing. does support validity of 
the taxon. As a subspecies. U. o. 
Iuteolus qualifies for listing 
consideration under the Act. This action 
presupposes bears within the historic 
range of U. a. IuteoIus possess those 
cranial features characterizing L! o. 
luteolus. Accordingly., threats to this 
popu!ation of bears threatens the tzxsn 
and thereby any unique genetic material 
possibiy possessed by the taxon. i 

On June 21.1990. the Service 
published in the Federal Register (55 FR 
253~1) a proposal to list the Louisiana 
black bear as a threatened species and 
to designate as threatened due to 
similarity of appearance all other bears 
of the species Ursils americanus within 
the historical range of L! o. luteolus. A 
notice of public hearing and reopening 
of the comment pertod was published in 
the Federal Register (55 FR 37723) on 
September 13. 1990. and a pubhc hearmg 
was held on October Il. 1990. 

On September 20.1991. the Service 
published in the Federal Register (56 FR 
47732) a notice extending the deadline 
for taking final action on the proposal to 
list the Louisiana black bear. as 
provided in sec!ion 4(b)(6](BJ!iI of the 
Act, in order to examine questions 
regarding the taxonomy of the 
subspecies and reopened the public 
comment period. To assist the Service in 
making an informed decision on the 
bating of the Louisiana black bear. 
further assessment of morphometric 
data compiled in the course of the Pelton 
study (IseSj was commissioned to 
further evaluate the systematic 
rela!icnship of the Louisiana black bear 
(U cr. !ureoius) and the Florida bear IIJ. 
Q. f/c.-:z/a,us). In addi:ion to the existing 
data. additi,nol sku!i; were loratod a-d 
the n,sasurements inzcdrd jr: tie 
assessment. The conclcsic.: ircm th!s 
review suppcrts the curent cubspecIfIc 
classifications of the Louisiana and 
Florida black bears. Assessment of the 
taxonomlc relct:onship of biack bears of 
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the southeastern region of the United 
State3 is ongomq. 

Summary of Comments and 
Recommendations 

In the /Ime 2:. 1990. proposed rule and 
~ssoc~ared notrf:catrons. a!1 interested 
parues were requested to submrt fac:ual 
:cports or !r!romdtion that mrght 
contribute to the development of a final 
rule. T5e comment penod wa3 reopened 
and extended until October 21.1990, to 
accommodate a request for a public 
hearing. Appropriate State agencies, 
county governments, Federal agencies, 
scientific organizations. and other 
rnterested par&3 were contacted and 
requested to comment. Newspaper 
notices inviting public comment were 
published in the “Raton Rouge 
Advocate” [Baton Rouge, Louisiana) on 
June 30.1990, in the “Longview Journal” 
(LongvIew. Texas) on July 1.1990. in the 
“Clarion Ledger” (Jackson, Mississippi) 
on July 6. 1990, in the “Lafayette 
Advertiser” (Lafayette. Louisiana) on 
July 9.1330. and m the “Times 
Picayune” (New Orleans. Louisiana) on 
July 25. 1990. 

A total of 86 comments were received 
on the proposed rule. One Federal 
agency commented but neither 
supported nor opposed the proposal. 
Two Louisiana State agencies provided 
three comments. one agency supporting 
the proposal. the other opposing IL Fifty- 
six individuals commented on the 
proposal. Of these. 33 supported it. 20 
opposed it. and 3 were neutral. One 
bridlife research organization opposed 
the proposal. One economic 
development organization opposed it. 
E:gh! conservatron organizations 
commented. seven supportrng rt and one 
bemg neutral. Sixteen timber companies 
and organizations representing either 
umber or landowner interests provided 
comments opposing the proposed rule. 

A public hearing was requested by 
Joseph M. Haas. Luther F. liolloway, 
and the Mississippi Forestry 
Associdtion. The hearing was held in the 
Louisiana Room of the Louisiana 
Department of Wildlife and Fisheries 
Building. Zoo0 Quail Drive, Baton Rouge, 
Louisiana on October 11,19@0, with 87 
attendees. Seventeen comments were 
received during the hearing. Ten 
comments were in opposition five were 
supportive and two were neutral. A 
question and answer session resulted in 
ten questions regarding the proposal. 

Fourteen written comments were 
received durmg the comment period 
following the notice extending the 
deadline for a final listing decision. 
Seven comments were received from 
individuals with four favoring !isting 
and three opposing. Three timber 

companies commented. all opposing the 
Irsrmg. Four orgaclzatlons commented 
wl~h one supportmg, one neutral and 
‘wo opposmg. 

?Vntten comments and oral 
sta:ements presented at the public 
hear.ng and received during the three 
comment pertods are covered in the 
followmg summary. Comments of a 
similar nature or point are grouped !nto 
a number of genera1 issues. These issues 
and the Service’s response to each. are 
discussed below. 

Issue I: The aubsoecies U. o. luteolus 
is inqnlid because ienetic differences 
among srlspecies sampled were not 
conciusively different and the basis for 
the subspemes designation was 
relativr?ly minor morphologic 
differences. Response: The validity of 
the taxon does not depend on genetic 
differences. The subspecies designation 
is based on morphologic differences that 
distinguish Louisiana bears from other 
subspecies and is generally recognized 
as such by the scientific community. 
Morphological distinction, regardless of 
any known presence or absence of 
genetic differences, is sufficient to 
support a taxonomic entity. 

Issue .?: Forced isolation through 
Federal listing could ultimately be the 
most damagmq influence on the genetic 
composit:on of the Louisiana black bear. 
Response: The listing would not isolate 
any one group of bears. Gene flow 
between population9 of the same 
species would be encouraged. not 
discouraged. 

Issue 3: Because populaticn data on 
the black bear are mconcluslve. the bear 
should not be listed. Response: The 
Service agrees that population data for 
much of the Louislana black bear’s 
occupied range is not very useful. 
However. the Act requires the Service to 
make its proposals on the basis of the 
beat available scientific and commercial 
data. which need not be statistically 
valid population estimates or counts. 

Issue I: Hvbridization from U. 
americanus;ntroduced from Minnescta 
in the mid-1980’s is a serious threat to 
the Louisiana black bear. which today 
remains in pure form both in the Tensas 
and lower Atchafalaya River basins. 
Response: Discussion of this threat is 
found under factor E of this rule. 

Issue 5: Listing the Louisiana black 
bear will place restrictions on the use of 
private lands. Response: While it is true 
that under section 7 of the Act private 
land management actions dependent on 
a Federal action. i.e., funding, licensing, 
permitting. etc.. may require 
consultation between the Federal action 
agency and the Fish and Wildlife 
Service to insure the Federal action is 
not likely to jeopardize the contmued 

existence of the Loursiana black bear, 
such consultation would not necessaniy 
result in land use remcttons. Although 
:bere have been Instances of effects on 
management of privately owned lands 
through sectron 9 of the Act 
[enforcement of Liking prohIbItions\ 
based on adverse alteration of habrtat 
for other specres, a similar instance wi n 
a wide ranging species such as the 
Louisiana black bear is conjectural. The 
Louisiana black bear utilizes a diversity 
of habitats. Normal forest management 
activities that support a sustained yield 
of timber products and wildlife habitats 
are considered compatible with 
Louisiana black bear needs. Therefore. 
insofar as habitat alteration of occupied 
black bear habitat may be construed as 
a violation of section 9 of the Act. the 
Service issues herein a special rule 
which specifically exempts normal 
forest management activities as defined 
in the rule. This is in response to 
concerns expressed during the comment 
periods and is consistent with the 
Service’s position that normal forest 
management activities are not 
considered a threat to the Louisiana 
black bear. 

Issue 6: The Louisiana blagk bear 
should be listed as an endangered 
species rather than a threatened species. 
Response: The rationale for threatened 
status is described at the conclusion of 
the Summary of Factors Affecting the 
Specie3 section. 

fssue 7: Critical habitat for the 
Louisiana black bear should be 
designated. Response: This issue is 
addressed under the section entitled 
‘Critical Habitat” in this rule. 

issue 8: Listrng the Louisiana black 
bear will result in a transfer of 
management responsibility from the 
States to the Fish and Wildlife Service. 
Response: In the only known occupied 
habitat of the Louisiana black bear 
(Louisiana and Mississippi), there are 
existing cooperative agreements 
allowing the Service and the States to 
share Federal aid funds and 
responsibility in research and 
management actions directed toward 
recovery. Enforcement of section 9 of 
the Act also will be a cooperative 
endeavor between Federal and State 
conservation enforcement officers. The 
conduct of section 7 consultation. 
however. will be solely a Federal agency 
responsibility. 

Issue 9: Given the opportunity for free 
movement of black bear from adjoining 
States into the range of the Louisiana 
black bear. it should not be concluded 
that black bear in Louisiana are a 
unique geographic isolate worthy of 
listing under the Endangered Species 
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hct Respome: The service is listing a 
xogmzed subspecies end does not 

lsider the Louisiana black bear to be 
pograpkc isolate. 
Issue 10: .krhnses is within the 

blstotic range but is not included wrthin 
:he designated range in the pmposal. 
Response: The renge of W. a. luSolus es 
deplcted by Hall (1981) induded a small 
area of south Arkansas: however. no 
specimens fmm Arkansas went used as 
e betis for placement of the line. 
Accordingly. Arkansas la not considered 
a8 part of the historic range for purposes 
of this rule. 

Issue II: The fm oa rete of loss of 
bottom!and hardwoods published in the 
proposed rule have lcreled off and are 
no longer accurate, and in some cases 
there has been e nver#l of lower, 
because of tbe cmpland m 
Frogram. Response: ‘Ilw Setvice agrees 
there has been a leveling off of the 
clearing rates cited in tbe proposed rule. 
The Service also -9 the effor!s 
of private groups end governmental 
ycgrems. end agrees there have been 
some reversals of the past trend. As 
noted in commentr received during the 
las! comment period. this leveiing off of 
tlmberland losb is confirmed by the 
recent iJ.S. Forest Service survey data 
For the North Delta and South D&e 
reg;ons of Louisl&ne (Rosson. Miller, 

,d V&age 1991). which indicated e 
ht increase in forested acreage for 

c North Delta region and a slight 
decrease m the South Delta won 
However. based on history and present 
dc!>v:ties reiatlve 10 mterpreta~on ELK! 
cnfcrcemer,! of the Food Security Act 
L.:d the Cltar! Water Au the Servlcr! 
~:TZ~IAS -nable to con&de that 
protectlor. of these privately owned 
f.a‘o:tats 1s ass-d. 

Issue z.?: Lusting of the Louisiana biack. 
tear may be an unnecessary legal 
encumbrance. end es such actually map 
cause more harm to the bear tbec not 
i !stmg. Aesponse: The Service makes 
I-stmp declslons on the basis of the besr 
avtilab;e scientific and commercial 
date. and following a Ustins. the 
protective measures of the Act are made 
available to the speciea (See Avaiiable 
Conservation Measurea ebewhere in 
this rule). The Service does not agree 
that lisbng may cause mom harm to the 
beer then not listing. 

Issue 13: The option of openi- end 
closing of bear hunting sessocs, es well 
as the setting of harvest limits es a 
management tool would be elminated ;n 
‘Lculsiana. and woukl be greatly 
ccn?kated ul Texhs and htiss:ssi;rpl. 
I;esponse: Under ct=rtein con&rions. the 

-I allows taking of tbreateaed species. 
ch could include hunting The 

.x3ce agrees that adminis~a!km 3f 

hunting seasons would be compiicated 
by the listing. 

Issue 14: State agencies will bear a 
disproportionate share of the econonuc 
burden for compliance. Response: 
Compliance with section 7 of the Act is 
strictly a Federal responsibility. States 
will share in the responsibility for 
enforcement end recovery actions. and 
they may be assisted through available 
Federal funds. 

Issue IS: Delisting a species that was 
incorrectly or premehvely listed is much 
more difficult than the original listing. 
Response: Tbe process for delisting. 
reclesrificatioh or listing a species is 
tba same. 

Issue Z& The discriminant function 
enalysia by Kennedy on skull 
morphoiogy was flawed because the 
individuals used to define tlw functions 
were subsequently clasatid into gmups 
using the same functionn. The ure of 
jackknifing or independent data sets 
should be used to test validity of the 
discrkinant functions. Response Had 
the discriminent function analysis not 
compared well with the principal 
component analysis, there may have 
been cause for concern. Since the two 
were corroborative. it was felt that e 
different approach would have added 
little to the conclusions. 

Issue 17: The “look alike” provisions 
of the Act (threatened due to similarity 
of appearance) would dbcourege 
legitimate hunters from possessing black 
bears legally taken outside the 
described range. Response: The 
threatened due to sunilanty of 
appearance designeuon provides 
addibonal protection to free-hving beers 
within the historic range of the 
Louisiana black beer, but it should not 
be construed to discourage hunters from 
engag& in legal black bear hunting 
opportunities pmvided elsewhere. 

issue 28: The proposed rule makes no 
distinction between bottomland 
hardwood and cypress-hrpelo forest 
tjpes. when in fact much of the 
Atchafaleye basin consists of flooded 
swamps not suitable for black beer. 
Response: The Service agrees that those 
permanently flooded acreages are cot 
optimum bear habitaL Bears UM 
intermittently flooded cypress-tupelo 
forest. 

Issue 19: Any form of life should not 
be listed as threatened or endangered 
unless there is nal provable evidtnce 
Pat such action will engender a better 
dance of survival and its coritinzd 
exx:ence as e viable conpc;nent of its 
ecosystem. To list a fern. :o have it 
“hang on” is scxxtifi~~lly irresponsible 
and obfuscates t!!e real purposes of tke 
proposal. Response: in accord;lnce with 
the Act the Service 1st~ specres on the 

basis of available scientific and 
commercial date. without regard to 
recoverability of the species in question. 
Summary of Factors hnecting the 
Species 

After a thorough review end 
consideration of all information 
available. the Servtce has determined 
that the Louisiana black bear should be . . cJas&ed as ns threatened species. 
&bomdmw foamd at section 4(e)(l) of 
the Endangered Species Act (16 USC. 
XII etaq.) and regulations (50 CFR 
part 424) promulgated to unplemmt the 
listing provisions of the Act were 
followed. A species may be deternrined 
to be endangered or threatened due to 
one or more of the five factors described 
in section 4(a)(l). These factors and 
their appketian to the Louisiana black 
bear (U. a. lutwius] are as follows: 
A The Pnxsent ar Threatened 
Lkstruction, Mod?im tion, or 
Curtailment of its Habitat or Range 

The habitat of U. a. iuteolus has 
aufIensd extensive modification with 
suitable hebi!et hanng been reduced-by 
more then 80 percent es of 1960. The 
remaining habitat has been reduced in 
quality by fragmentation due to 
intrusion of men end his stnziums (e.g. 
proximity to man’s disturbing activities. 
mdti-lane highwevs. etc.), thereby 
streaMg the rekinirtg population of 
bears. According to Rieben (1980) es 
cited by Nowak (19881. the original 
zs.am.oo~ acres of bottomlend forests of 
the lower Mississtppi River Valley had 
been reduced to 5.~.ooO acres. and 
through the early 1960’9 another 18S.ooO 
acres were being cieered annually. 
Some of the Mississippi River Delta 
counties in the lower Yetoo River Basin 
may have as little as s percent of the 
original bouomland hardwoods. 

PresentIy occupied bear habitat in 
Louisiana consist5 of two core aree8. the 
Tensas end Atchafak\ e River B&sins. 
Within the basks. oni; wooded areas 
(bottomlend hardwoods] are considered 
as bear habitat ethogt: marshes along 
the lower rim of the Atchafalaya Basin 
and agricultural lands (suparcane. 
soybeans) in other areas are else used- 
The once extensive botton;lend forests 
of the Tensas Bnsin P!L‘ !oyler exkt with 
only 15 percent [db0;11 :Do,XX~ acres) of 
the oripical stand; rezaini~ 
(C;osselir.k. L0uii~~~z.a S!,!E L::,,‘.’ . :FJ. 
11: cift. lQ66;. Of tli - ., :A. t: b -: . o- by p rLFs’ e ci . . ‘ : J 
m p~hc ownership CT Llrder piar5 for 
public ecqiiisidsr~ 

The entire Atchai&ya B~ism 
contained X&XE acrpr oi botxmland 
hardwoods ea of 1975 (OWei et ai. 
19751. In the lower Alchdaieye Rwer 
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The genetIc anaiyses &d not show 
c’-qliicant differences between the 

us subspecies (Pelton 19891. 
::ing lo preserve Lr. a. luteoius. as 

.,, presupposes a static condition which 
does not exist. Further. interbreedmg 
between subspecles IS a normal and 
expected occurrence simply based on 
opportumty. The mobile nature of bean, 
plus the fact there was a more or less 
continuous distribution in relatively 
recent time9 (in an evolutionary sense), 
suggested at the outset that little genetic 
difference would be found. It appear9 
that in a biological sense, hybridization 
as a threat at this taxonomic level may 
not be a significant cause for concern. 
unless there are real genetic differences 
which were undetected. Hybridization 
as a threat has neither been discounted 
nor proven and remains unsettled. Since 
the genetic profile of a known V. CI. 
Iuteolus is unavailable, the issue is 
unlikely lo be settled. The greatest 
likelihood is that the beam inhabiting 
the Atchafaiaya and Tensas River 
Basms are a mixture: that in a 
definitional sense. the population is 
probably intraspecifically hybridized. In 
a biologtcal sense. V. a. futeolus is likely 
pretty much unchanged (genetically) 
because of the low probability of 
reproductive isolation which would be 
nncessary for an extended period in 

7 for the evolutionary process of 
LIC differentiation to operate. 

riowever. to the extent the genetic 
investlpations did not identify real 
differences. or to the extent a pure 
genetic heritage IS a realistic concept 
when apphed to subspecies not likely to 
be reproductively isoiated, the threat 
may [have) exlst(ed). Since LI. a. 
Icteoius and L! a. americanus are so 
slmllar as to be difficult to distinguish 
even by experts. the only practical 
means available for protecting any 
possibly remaining unique genetic 
material originally belonging 10 the 
native U. a. luteolus would be through 
listing and protecting the taxon now 
dlstinguished by cranial features as V. u. 
lu teo1us. 

The Service has carefully assessed the 
best scientific and commercial 
information available regarding the past, 
present. and future threats faced by this 
species in determining to make this rule 
final. Based on this evaluation, the 
Service believes that the bear meets the 
cntena for protection under the Act on 
the basis of past habitat loss alone. The 
preferred action is to list the Louisiana 
black bear as threatened. defined a9 
likely to become in danger of extinction 

‘~LI-I the foreseeable future throughout 
a significant portion of its range. 

Although the Service recognizes that 
loss of occupted bear habitat has 
currently leveled off. the preferred 
act:on 1s chosen because of the 
continued exposure of privately owned 
occupied bear habitat9 to agricultural 
conversion. the Louisiana black bear’s 
demonstrated past vulnerability to such 
loss. and the significance of these 
exposed habitats to the overall well- 
being and health of the subject bear 
populations. Endangered status is not 
chosen because the threata am not 
believed to place the Louisiana black 
bear in imminent danger of extinction. 
Because normal Eorest management 
practices in the range of the Louisiana 
black bear are considered by the 
Service to be compatible with black 
bear needs. a special rule is included 
herein exempting ruch practices from 
the take provisions of section 9 of the 
Act. For law enforcement purposes, all 
other free-living V. omericurws within 
the historic range of 0. a. luteohs are 
being classified as threatened due to 
similarity of appearance. Critical habitat 
is not bemg designated at this time as 
discussed below. 
critical Habitat 

Section 3 of the Act defines critical 
habitat as the specific areas containing 
the physical and biological features 
essential to the conservation of the 
species and which may require special 
management consideration9 or 
protection. “Conaefvation” mean9 the 

use of all methods and procedures 
needed to bring the species to the point 
at which listing under the Act is no 
longer necessary. Section 4(a)(3] of the 
Act requires that. to the maximum 
extent prudent and determinable. the 
Secretary designate critical habitat a1 
the time the species is proposed to be 
endangered or threatened. Service 
regulation9 (50 CFR 424.12(a)(2)] state 
that critical habitat is not determinable 
if information sufficient to perform 
required analysis of the impact9 of the 
designation is lacking or if the biological 
needs of the species are not sufflciectly 
well known to permit identification of 
an area as critical habitat. Section 
4(b)@) of the Act requires the %-rice to 
consider economic and other relevam 
impact9 of designating a particular area 
as critical habitat on the basis of the 
best scientific data available. The 
Secretary may exclude any area from 
critical habitat if he determines that the 
benefits of such exclusion outweigh the 
conservation benefits. unless to do such 
would result in the extmction of the 
epecles. 

In the June 21.1890. proposed rule to 
list the Louisiana black bear. the Service 
stated that designation of crItical habitat 

was not presently prudent. The basis for 
this determmahon was the 
interpretation that designation-of critlcal 
habrtat would not provide benefits over 
and above those available under sectIon 
7 by simply listing the species since all 
Federal and State agenctes likely to be 
involved had been notified of the 
location and unportance of protecting 
the species’ habitat. Therefore, 
designation was deemed “not prudent” 
due to no net benefit Consideration of 
this finding within the Service since the 
publication of the proposed rule has 
resulted in a determination that 
designation of critical habitat may be 
prudent in this case given the potential 
for further habitat loss as a result of 
Federal actions, but it is not now 
det#minable. Section 4(b)(6)(C) 
provides that a concurrent critical 
habitat determination is not required 
and that the final decision on 
designation may be postponed for 1 
additional year (Le., 2 years from the 
date of publicetion of the proposed rule) 
if the Sesvice fmds that a prompt 
determination of endangered or 

threatened status is necessary to the 
conservation of the species. The Service 
believer that prompt determination of 
threatened status for the Louisiana 
black bear is necessary. This will afford 
the species the benefit9 of section 9 
(prohibitions) and section 7 
(interagency) cooperation. 

The Louisiana black bear ranges over 
large areas of Louisiana and Mississippi. 
Although individual bears travel over 
great distances and are considered 
habitat “generalists” utilizing a diversity 
of habitats. they do require large areas 
of relatively undisturbed forest. In 
cooperation with the Black Bear 
Conservation Committee @KC). a 
coalition of State. Federal. academic 
and private interests committed to 
restoring the Louisiana black bear 
within it6 historic range, the Service is 
attempting lo identify occupied and 
potential habitat and to ascertain the 
bear’s biological needs. Studies are 
ongoing on the Tensas National Wildlife 
Refuge, in the lower Atchafalaya River 
basin and in Mississippi to delineate 
arear used by black bear and assess 
management needs, and maps are in 
preparation that will show occupied 
habitat, areas of occasional sightings. 
potential habitat and possible corridors. 
Development of a restoratIon plan has 
already been initiated by the BBCC. 
Once the maps are completed and a 
restoration plan or recovery plan 1s 
prepared. the Service wiil make a 
critical habitat determinatron and assess 
whether deslgnatioi of critlcal habitat is 
prudent. In assessing critical habitat. the 
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Serwce wail consider the bear 9 
requirements for space. food. water. 
cover or sneiter. reproduction and 
;opulatlon ~rowrh. and otner bloioglcai 
:eaf-res mat are essential :o the 
:znservatlon oi the bear and that rr.ay 
-?qu!re spec:2i management 
considerations or protection. In the 
n!er!m. protection of this species’ 

?abltat ~111 be addressed through the 
recovery process and through the 
section 7 jeopardy standard. 
.4vaihble Conservation Measures 

Conservation measures provided to 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition. 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages and results in 
conservation actions by Federal. State. 
and private agencies. groups. and 
individuals. The Endangered Species 
Act provides for possible land 
acquisition and cooperation with the 
S!a tes and requres that recovery 
actions be carried out for all listed 
soecles. The protection required of 
Federal agencies and the prohibitions 
agamst taking and harm are discussed, 
rn part. below. 

Section 7(a) of the Act. as amended. 
requires Federal agencies ta evaluate 
their actions with respect to any species 
rhat is proposed or listed as endangered 
or threatened and with respect to its 
critIca habitat if any is being 
cieslgnated. Regulations implementing 
:h13 interagency cooperation provIsion 
~,f the Act are codified at 50 CFR part 
102. Section i’(a)(Z] requrres Federal 
dcencles to ensure that activities they 
3uthonze. fund. or carry out are not 
!:kely to jeopardize the continued 
existence of such a species or to destroy 
or adversely modify its critical habitat. 
If a Federal actlon may affect a listed 
species or its critical habitat, the 
responsible Federal agency must enter 
into formal consultation with the 
Service. Possible Federal actions may 
include Corps of Engineers wetland 
permits, Soil Conservation Service 
watershed projects or the Service’s 
activities on National Wildlife Refuges 
within the species’ occupied habitat. 
Formal consultation and the resulting 
biological opinion issued by the Service 
may preclude or modify Federal actions 
depending on the nature and extent of 
the impact on listed species. 

Section 4(d) of the Act provides that 
whenever a species IS listed as a 
threatened species, such regulations 
deemed necessary and advisable to 
provide for the conservation of the 
species may be issued. The Secretary 

may by reguiatlon prohlblt any act 
prchlblted for endangered speues under 
section Y(a). These prohlbltlons. m part. 
Take it il!enai icr ar,y person subject to 
:he lurlsdlcr:on of the L’mted States to 
take jmcludes harass. harm, pursue. 
hunt. shoot. wound. kdl. trap, or coilect: 
or to attempt any of these), import or 
export. shop in Interstate commerce in 
the course of commercial activity. or sell 
or offer for sale in interstate or foreign 
commerce any listed species. It also is 
illegal to possess. sell. deliver. carry. 
transport. or ship any such wildlife that 
has t,een taken illegally. Certain 
exceptior: apply to agents of the 
Service and State conservation 
agencies. The term “harm” as it applies 
to the take prohibition is defined in 50 
CF’R 17.3 to include “an act which 
actually kills or injures wildlife. Such 
act may include significant habitat 
modification or degradation where it 
actually kills or injures wildlife by 
significantly impairing essential 
behavioral patterns, including breeding, 
feeding or sheltering.” The implementing 
regulations for threatened wildlife (50 
CF’R 17.31) incorporate. for the most 
part. by reference the prohibitions for 
endangered wildlife (50 CFR 17.21) 
except when a special rule applies (50 
CFR 17.31(c)]. The Service finds that the 
prohibitions for endangered species are 
necessary and advisable for 
conservation of the threatened 
Louisiana black bear. However, 
pursuant to the latitude for threatened 
species afforded by the Act and 50 CFR 
17.31(c), the Service issues a special 
rule. discussed below. exemptmg certain 
forest management activities that could 
be construed by some. although not the 
Service. to constitute “harm” to the 
LouIslana black bear. 

In order to avoid unnecessary 
permitting requirements, and in 
response to extensive comments 
regarding perceived impacts of the 
listing on timber interests, the Service is 
promulgating a special rule exempting 
normal forest management activities 
from section B take pmhibitions. The 
Service continues to take the position 
that habitat needs of the Louisiana 
black bear are compatible with normal 
forest management activities as 
practiced in this bear’s range. This 
position is based on recent studies in the 
Tensar River basin of Louisiana 
(Weaver et al. 1991) that affi the 
value of habitat diversity attributable to 
a variet$ of silviculturai procedures. 

The Louisiana black bear, hke other 
members of the species U. americanus. 
is not an old growth species: nor can it 
survive in open uopland conditions. 
Weaver (1%~) found that an abundance 

of bear foods (e.g.. iru~:s and soft mast1 
were produced folIowIng ialriy qevere!\ 
::mber harvests. and&at “ears also 
,J;lilzed these cu[over areas for escaoe 
cover. and in some cases. actadlly ‘-sea 
treetops remainlnq irom io*mn 
operations a3 winter derixinp sites f3r 
birthing of cubs. This leads the Sen Ice 
!o beheve that mamtammg occupied 
bear habitat in some form of timberland 
con&tion may be the smgie most critical 
factor III conserving this species. and 
that the principal threat to the bear IS 
not normal forest management but 
conversion of these timbered habitats lo 
croplands and other agricultural uses. 
For this reason, the Service believes that 
the exemption provided in the special 
rule will not contribute to loss of black 
bear habitat, but ~11 provide for habitat 
diversity for the bear through continued 
forest management. 

Certain restrictions pertaining to den 
trees are included in the special rule. 
Although den trees for Louislana black 
bear are not essential. they are 
important (Weaver 199l). Because of 
their importance. actual den sites/trees 
or candidate den trees tn occupied 
Louisiana black bear habitat ge to be 
mamtained. For purposes of the special 
rule, candidate den trees are considered 
to be bald cypress and tupelo gum with 
visible cavities. havmg a mameter at 
breast height (DBH) of 36 inches. and 
occurring in or along rivers. lakes. 
streams. bayous. sloughs, or other water 
bodies. Further or fewer restrlctions 13 
the special rule may become appropriate 
as results of ongoing research and 
recovery planrung are assessed. 

Permits may be Issued to carry out 
otherwise prohlbited act;vltles Invol\:rz 
threatened wlldllfe species under 
certam circumstances. Regulations 
governing permits are at 50 CFR 17.21. 
17.23. and 17.32. Such permits are 
available for sclentlfic purposes. to 
enhance the propagation or survival of 
the species. and/or for mcldental take in 
connection with otherwise lawful 
activities. For threatened species. 
permits may also be available for 
zoological exhibition, educational 
purposes. or special purposes consistent 
with the purposes of the Act. 
SLmilprity of Appearancs 

Section 4(e) of the Act authorizes the _ 
treatment of a species (or subspecies or 
group of wildlife in common spatial 
arrangement) as an endangered or 
threatened species even though it IS cot 
otherwise listed as endangered or 
threatened of: (a) The species so cioseiy 
resembles in appearance an endangered 
or threatened species that enforcement 
personnel wouid have substanual 
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dlfflculty II-I differentiating between 
!lqted and unhated epecles: (b) the effect 

5 substantial difficulty is an 
onal threat to the endangered or 

-dtened species: and (c) that such 
treatment will substantially facilitate 
the enforcement and further the policy 
of the Act. 

Introductions of beam from Minnesota 
in the mid-sixties of the subspecies U. Q. 
(71?~rhxn1~8 give8 rise to the porribility 
(however remote) that bean nmain 
somewhere within the hirtoric range of 
U. 0. Iuteolus that are of U. a. 
americunus ancestry. Evidence of U. 0. 
omericanus in routhen Arkanaar just 
north of the Louiriana line has been 
recently documented Thin theoretically 
could present an enforcement and 
taxonomic problem because both 
subspecies may now or later inhabit the 
same range. and the lirted rhpecier 
(U. a. luteolus) oannot always be 
differentiated from the unlisted II. Q. 
americanus by enforcement personnel 
or experts. For these reaaonn, the 
Service is treating all free-living beam of 
the species U. americanus other than U. 
Q. hteohs a8 threatened by eimilarity of 
appearance within the hiStOrk range of 
L! cr. futeolus (Louisiana, h4ississippi 
and Texas). 
National EovironmentPl Polii Act 

The Fish and Wildlife Setice has 
tined that an Environmental 
.ment. as defined under the 

h- arity of the NatIonal Environmental 
Policy Act of 196% need not be prepared 
m connection with regulations adopted 
pursuant to sectlon 4(a) of the 
Endangered SpecIea Act of 1973. as 
amended. A notice outlining the 

Service’s reasons for this determination 
was published in the Federal Register on 
October 25.1983 (48 FR 492441. 
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AUthor 
The primary author of this rule is 

Wendell A. Neal (see ADDRESSES 
section). 
LirtofSubjocalnSUCFRPartl7 

Endangered and threatened species. 
Exports. imports. Reporting and 
recordkeeping requirements. and 
Traqwrtation. 

Rqpl8noo Romulgation 

PART 174 AMENDED1 

Accorclingly. part 17, subchapter B of 
chapter I. title XI of the Code of Federal 
Regulations. is amended as set forth 
below: 

a 1. The authority citation for part 1: 
continues to read aa follows: 

Authority 10 U.S.C. 1361-1407; 16 U.S.C. 
1531-1~ 18 U.S.C. 4201~245: Pub. L 98- 
825.100 Stat. 3500: unleea otherwise noted. 

2. Amend 0 17.11(h) by adding the 
following. in alphabetical order under 
Mammala. to the List of Endangered and 
Threatened Wildlife: 
8 17.11 Em 8nd th-atoned 
wildltfe. 
.  .  .  l .  

(h) l l l 

. . . . . . . 

bar. A- wdr UIXLS North Amma . . ..__._._.______....... USA (LA, MS. n) . . . . . . . . . . . . . . . . .._. T(S/A) __..______ 456 NA 17.4qrb 
a-. 

. . . . . . . 
-. Larvvv b4bd UISM USA (LA. MS. n) ._._._...__.___.__ En- _.....____..._._.__...................... T ,__.__._..._...____ 456 ?4A 17.*0(i) 

-Meohs. 
. . . . . . . 

3. Amend 0 17.40 by adding paragraph 
(i) to read as follows: 

8 17.40 spdal nJlea-fVmmfr&a 
.  .  .  l .  

(i) Louisiana black bear (LIr.sus 
cmerhxnus luteolus). (1) Except a8 
noted In paragraph (i)(2) of this section. 
a“ ‘*ibitlons of $17.31 and 

3ns of 0 17.32 shall apply to any 

black bear within the hirtoric range of 
the Louisiana black bear (Texas. 
Louisiana and Misrisaippi). 

(2) Subsection 17.40(i)(l) and 0 17.31 
shall not prohibit effects incidental to 
normal forest management activities 
within the historic range of the 
Louislana black bear except for 
activities causing damage to or loss of 
den trees. den tree sites or candidate 

den trees. For purposes of this 
exemption, normal forest management 
activities are defined as those activities 
that support a sustained yield of timber 
products and wildlife habitats. thereb! 
maintaining forestland conditions m 
occupied habitat. For purposes of thus 
special rule, candidate den trees are 
considered to be bald cypress and 
tupelo gum with visible cavltles. having 
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a minimum diameter at breast height 
:DBHj of 36 inches. and occurring in or 
along r:yers. lakes. streams. bayous. 
sloughs. or other water bodies. 

(31 This express exemption for normai 
<t>rest management activities provided 
by :%3 SpeCldl rule IS subject to 
modlficatlon or wlthdrawal if the 
Serwce detemmes that thie provisIon 
fails tg further the conservation of the 
Louisiana black bear. 

Dated: December 30.1991. 
Ricturd N. Smith. 
Acf~r;g DJrPctor. Fish and WJ/diJfe ServJce 
[Fa Dot. 92-244 Filed l-%92.8:45 am] 
mLlJw0 corn 4alo-ss4 
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